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Public report

 
Report to                                                                                                              
Cabinet                                                                                                                   11th  March 2008
Council                                                                                                                     18th March 2008
 
Report of Chief Executive and Director of Customer and Workforce Services 
 
Title: Equal Pay Claims - Employment Tribunal Judgement   
 
 
 

 
1. Purpose  
1.1 To report to Cabinet the outcome of equal pay claims case Ms Nicholls and others vs 

Coventry City Council heard by the Birmingham Employment Tribunal during September – 
December 2007and seek agreement to taking forward an Appeal against parts of  the 
Tribunal judgement. This report needs to be read in conjunction with the associated private 
report on this agenda on the legal advice to the Council. 

 
2. Recommendation: 
2.1 Note the outcome of the Employment Tribunal and its implications for the Council 
 
2.2  Agree the taking forward of an Appeal against parts of the Tribunal judgement. 
 
3. Background 
3.1 Following the job evaluation exercise and subsequent introduction of Single Status in June 

2005, in December 2005 the Birmingham Employment Tribunal started to receive claims for 
equal pay against the council, claiming that the Council had breached an equality clause in 
the Equal Pay Act 1970. The claimants were members of Unison and Unite (Amicus and the 
T&G). 

 
3.2 Claims continued into 2006 and there are still a small number being received regularly.  We 

currently have 652 equal pay claims.  In addition to the volume of the claims,  rather than 
quote one comparator against whom the claimant is comparing their difference in pay a large 
number of the claims are quoting multiple comparators which makes the claims more 
complex. Of the claims 489 quoted refuse workers as a comparator. Of that number 
approximately 250 compared themselves only to refuse workers.   

 
3.3 The Tribunal decided in consultation with both parties 
  

a)  to 'bundle' claims together on the basis of their comparators and  
b) to hear the claims where claimants were citing refuse as a comparator either in isolation 
or a part of a group first. 

 
 
 
 



3.4 The basis of the Tribunal was that the unions were challenging the council on:  
• Whether it was sex discrimination to have a bonus scheme in the refuse service 

(before Single Status) which did not apply to some other services employing more 
women; 

 
• Whether the Council's pay protection scheme (implemented as part of Single Status) 

should apply to the "gainers" as well as the "losers"; 
 

In addition to hearing the Council's defence on these two points, the Tribunal also agreed to 
hear an overarching argument put by the Council, which would have created a new potential 
defence, as follows: 

 
• Whether the Council had a defence against equal pay claims (in connection with pay 

arrangements before Single Status) because of the efforts it had made over so many 
years to implement Single Status.  

 
Using the comparator of the refuse scheme would determine the largest number of claims in 
one go.  The Tribunal also determined that it would hear the case in relation to the Council's 
'genuine material factor' defence in respect of all of these claims before hearing any of the 
individual equal pay claims. 

 
3.5 The council received the ET judgement on 15 February and has until 27 March 2008 to 

appeal against any part of the judgement. The Trade Union may also appeal against the 
judgement in the same timescale.  The Council received legal advice on the outcome of the 
judgement on 29 February. The reason for this urgent item at Cabinet is to put before 
Cabinet at the first opportunity the outcome of the Tribunal and the options based on this 
legal advice regarding appealing this decision.  Taking the report at this time enables this 
report to be debated at full Council on 18 March 2008. 

 
4. Tribunal  
4.1 The Tribunal sat for 24 days during September – December 2007, hearing evidence from six 

witnesses for the council and two union witnesses.  On Friday 18 February the Council 
received the judgement of the Tribunal.  Elected Members and staff were provided with a 
summary of the judgement and the full judgement was posted onto the Council's website 
(attached at appendix 1) 

 
4.2 The judgment from the Tribunal found in part for the claimants and in part, for the Council.   

Taking each of the three areas of defence in turn: 
 
• Refuse Bonus Scheme - The claimants alleged that female workers in different 

services were unfairly paid less than the (male) refuse workers because of their 
gender. In other words claiming the refuse workers were paid more (i.e. a bonus) 
because they were men. The Council explained that this was not the case; the refuse 
bonus was put in place to improve the refuse service by incentivising and rewarding 
better productivity and performance. The Tribunal agreed that the Council's 
refuse bonus scheme, (put in place in 1999), was a genuine, transparent and well 
monitored scheme that was about delivering a better service through increased 
productivity. This bonus scheme along with all others was abolished on the 
introduction of Single Status in 2005 which implemented pay equality. However the 
Tribunal determined that, the Council should at least have considered alternative 
methods of achieving its management objectives other than by payment of a bonus 
and also considered whether it could apply similar schemes to groups of employees 
with a bigger female workforce and therefore found against the Council in this 
instance. 
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• Pay Protection - In addition to their claim for back pay, the claimants also claimed a 

sum equivalent to the pay protection the Council had paid the ‘losers’ in Single Status 
in order to cushion them from the pay reduction they received under Single Status. 
The claimants lost this argument. The Tribunal upheld the application of the Council's 
pay protection scheme which was introduced as part of the Single Status 
arrangements to protect the pay of those employees who had been re-graded at a 
lower level.  Had the Tribunal found against the council in respect of Pay Protection 
there would have been a large potential financial liability. 

 
• Overarching defence – The Council put forward an overall defence of the claims to 

the effect that the Council would not have been in receipt of these claims had it not 
been for the frustration of the trade union during the many years of negotiation to get 
a collective agreement and introduce Single Status.  This would have been a new 
defence in law and would have set a significant precedent for local authorities and 
other employers.  The Council had a significant weight of evidence on this issue but 
the Tribunal were not persuaded of this argument and considered that the reasonable 
efforts made over many years by the Council were not a relevant consideration under 
the Equal Pay Act. 

 
5. Current situation 
5.1 It is important to point out that at this stage the Council does not yet face any financial liability 

as no successful equal pay claims have yet been made. The Tribunal has only heard the 
general defence against these claims as opposed to the individual defence on each claim.  
Claimants have yet to demonstrate on an individual basis that they are entitled to equal pay. 
The judgment does potentially mean that at least some of the claimants may now be able to 
succeed with their claims, if they can prove to the Tribunal that they have an equal 
value claim for back pay against the Council or that their jobs were rated equivalent to refuse 
posts previously under a valid job evaluation scheme. The Tribunal will then make a decision 
on each claim and this will require a separate hearing or hearings.    

 
5.2 Potential liability pre June 2005 is for back pay. The maximum potential liability under the 

EqPA is for six years. However this period runs from the date the claim was submitted so for 
the majority of the claims this will be a maximum of 5.5 years, as the claims were submitted 
in February 2006 and there is no liability for the period from June 2005 after Single Status 
was implemented. However about 150 claims were not submitted until more than 12 months 
later, and therefore for those claimants the maximum would be 4.5 years. In any event the 
claimant would have to show that their work was either rated as equivalent or of equal value 
for the entire period of back pay claimed.  

 
What the Claimants Must Prove 

 
5.3  In order to understand how many of the claimants are likely to take their claims further and 

be able to establish that they are entitled to back pay, we need to analyse two issues. Firstly 
we need to understand which claimants, if any, were rated under a previous valid job 
evaluation scheme at the same grade or higher than the refuse comparators, but were paid 
less than the refuse comparators prior to June 2005. If the Claimants cannot show that they 
were rated as equivalent before June 2005 under a valid job evaluation scheme, then the 
alternative way of showing entitlement to back pay, is to prove that they were doing work of 
equal value prior to that date. Normally establishing equal value is quite an arduous process 
in the Tribunal with special rules governing the appointment of an independent expert to 
report to the Tribunal on the claimants jobs and the comparators jobs to assist the Tribunal in 
deciding whether the work was of equal value or not.  The claimants would need to 
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demonstrate the work of equal value case. They are likely to seek to use the work 
undertaken in the council's job evaluation scheme. 

 
6. Legal Advice on Appeal 
6.1 The Council's external legal advisors including the QC who represented the Council at 

Tribunal have provided an assessment of the merits of appealing the aspects of the 
judgement that the Tribunal found against the council. Counsel's advice is that there are 
issues of law which remain contestable i.e.  

 
• Whether the Council has an overarching defence to the claims for equal pay 
• Whether it was sex discrimination to have a bonus scheme (before Single Status) in the 

refuse service which did not apply to other services employing more women. 
 

 The overall conclusion at point 27 of the advice note is that the Council could consider an  
appeal as being worthwhile, given the limited costs of appeal and balancing the risk of 
cross appeal from the Trade Unions. 

 
6.2   The counsel's full legal advice is available to councillors in a private report later on this   
         agenda, for reasons of  protection of the council's position in any impending legal case. 

 
7     Key Issues 
7.1    The key issue is whether the Council should appeal against the judgements on the over- 
         arching defence and sex discrimination in relation to the refuse bonus. 

 
7.2 After careful consideration by senior officers including the Head of Legal Services Designate  
      the recommendation to elected members is that the Council should appeal. This advice is   
      being given after considerable thought following receipt of the full barrister's advice on 29  
      February 2008.  The main reason for this is to continue to defend the potential costs to the  
      Council taxpayer of any future liability. As stated before these could clearly amount to several  
      million  pounds depending on the number of claims which were demonstrable breaches of    
      equal pay legislation in the eyes of the court. We believe 

 
a) that the Council more than demonstrated its good faith in seeking to resolve the problems 

of equal pay  
        and  
 

b)  that the Tribunal findings in relation to the refuse bonus scheme went against what was   
demonstrable in the case, particularly as the Tribunal itself confirmed that the scheme itself 
was robust. 

 
The legal fees for the Appeal are likely to be no more than £50k, which, even when added to 
the legal expenditure to date of £535k, weighed against the potential liability to the Council, 
make the expenditure worthwhile.  

 
7.3  Alternative Option 1 is to await trade union pursuit of the equal pay claims through the courts   
       following the judgement. However given the legal advice , the positive findings of the  
       Tribunal in relation to the transparency and defensibility of the refuse bonus scheme and the  
       Council's responsibility to minimise the financial burden to the council tax payer, officers  
       would advise continuing to pursue the issue through to Appeal stage on both the  
       overarching defence and the issue of sex discrimination. 
 
7.4. Alternative Option 2 would be to seek to reach agreement with trades unions without 

resorting to further Appeal. Given the legal advice in relation to the Council's case and the 
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previous experience of failure to reach any settlement officers would not advise seeking to 
settle without  testing the ET judgement against Appeal. 

8  Other specific implications 
 

 
Implications 
(See below) 

No 
Implications 

Best Value ⌧  

Children and Young People  ⌧ 

Climate Change & Sustainable Development  ⌧ 

Comparable Benchmark Data  ⌧ 

Corporate Parenting  ⌧ 

Coventry Community Plan  ⌧ 

Crime and Disorder  ⌧ 

Equal Opportunities ⌧  

Finance ⌧  

Health and Safety  ⌧ 

Human Resources ⌧  

Human Rights Act  ⌧ 

Impact on Partner Organisations  ⌧ 

Information and Communications Technology  ⌧ 

Legal Implications ⌧  

Neighbourhood Management  ⌧ 

Property Implications  ⌧ 

Race Equality Scheme  ⌧ 

Risk Management ⌧  

Trade Union Consultation  ⌧   

Voluntary Sector – The Coventry Compact  ⌧ 

 
8.1 Best Value 
 

The report seeks to set out best value considerations 
 
8.2 Finance 
 

The Council has to date incurred costs of £535k on defending this phase of equal pay 
claims. The proposal to appeal against the ET judgement will incur up to £50K in external 
legal fees to prepare and present the Appeal. 
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8.3 Human Resources  
 

Following the introduction of Single Status, the Council received claims that the Council 
had breached an equality clause in the Equal Pay Act 1970.  The claims which cited refuse 
employees in receipt of the Refuse Bonus Scheme were cited as comparators, these 
claims have been defended in the Tribunal and are now subject to appeal. 

 
8.4     Risk Management 
 

   Legal risks of pursuing the Appeal in have been assessed by the barrister. While clearly 
there could be a risk that the judgement which went in favour of the Council on pay 
protection could be overturned , this is judged by the barrister to be a low risk. 

 
   The risks of pursuing this Appeal needs to be assessed against the outcome if the Council 

were successful in its over-arching defence which would be that all claims for unequal pay 
would fail. If this were not successful but the Council was  successful in its challenge to the 
judgement in relation to the refuse bonus then several hundred claims would be dismissed 
thus reducing the Council's liability. 

 
If the council is unsuccessful in its Appeal it will then have to consider whether to go 
through court processes in response to trade unions, or whether to seek to settle. 

 
8.5 Trade Union Consultation 
 

   The Trade Unions can also appeal against any part of the judgement within the same 
timescale.  This issue has not been consulted on with trade unions given the nature of the 
legal case. 

 
8.6 Legal  
 

The Council has sought appropriate expert legal advice on this issue . 

9  Monitoring 
9.1 Monitoring of progress will be undertaken through the leadership of the council and through   
       the Cabinet Member (Customer,Workforce and Legal Services) 

10 Timescale and expected outcomes 
10.1 The Council has until 27 March 2008 to lodge an appeal against the ET judgement.    
              Possible outcomes are set out above 
 

 
 Yes No 

Key Decision  x 
Scrutiny Consideration 
(if yes, which Scrutiny 

meeting and date) 

 x 

Council Consideration 
(if yes, date of Council 

meeting) 

18 March 2008  
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List of background papers 

Proper officer: Chief Executive    
 
Authors : Stella Manzie                                              Telephone 024 76 83 1100 
Chief Executive 
Bev Messinger  Telephone 024 76 83 3206 
Director of Customer and Workforce Services 
 (Any enquiries should be directed to the above) 
 
Other contributors: 
  Solicitor; Christine Forde                                           Telephone 024 7683 3189 
  Finance Officer Chris West                                       Telephone 024 7683 3700 
  Personnel Officer Sue Iannantuoni                           Telephone 024 7683 3020 
   
 
Papers open to Public Inspection 
Description of paper Location 
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